
 Checklist of Points to be Covered for Complete Answers 

 FSM Bar Examination, March 5, 2009 

 
[bracketed citations to statutes, rules, and the like are an aid to those reviewing the exam; a test taker is not expected to memorize and repeat 

these numbers so long as the legal principles are cited and discussed.] 

 

 

 ETHICS 
 (10 points) 

I. (10 points) 

A. (2 points) 

1. Auk can enter into a contingency fee agreement with 

Penguin Inc. since it’s not for a domestic relations 

matter or for representing a defendant in a criminal 

case [FSM MRPC R. 1.5(d)] and if it’s in writing [FSM 

MRPC R. 1.5(c)] 

2. Auk can’t agree to pay Raven  of any fees he collects 

a. since division of fee between lawyers who are 

not in the same firm may be made only if 1)  

the division is in proportion to the services 

performed by each lawyer or, by written 

agreement with the client, each lawyer assumes 

joint responsibility for the representation; 

2) the client is advised of and does not object 

to the participation of all the lawyers 

involved; and 3)  the total fee is reasonable 

[FSM MRPC R. 1.5(e)] 

b. & the  Raven wants isn’t in proportion to the 

amount of work (if any) Raven did on the case 

B. (2 points) Auk can’t pay Crane a percentage of Auk’s legal 

fees for representing Penguin, Inc. because 

1. a lawyer or law firm can’t share legal fees with a 

nonlawyer [FSM MRPC R. 5.4(a)] 

2. but a lawyer may include a nonlawyer employees in 

a compensation or retirement plan, even though the 

plan is based in whole or in part on a profit-sharing 

arrangement [FSM MRPC R. 5.4(a)(3)] 

3. a flat 10% doesn’t appear to be a profit-sharing 

arrangement 

C. (3 points) Auk can’t 

1. represent Penguin, Inc. in a substantially related 

matter in which Penguin, Inc.’s interests are 

materially adverse to the interests of Moa, Inc.’s, 

Auk’s former client, unless the former client 

consents after consultation [FSM MRPC R. 1.9(a)] 

2. is prohibited from using information relating to 

representation to disadvantage of former client 

except when information generally known [FSM MRPC 

R. 1.9(b)] 
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3. but since representation of Moa, Inc. subsidiary in 

real estate lease in another state isn’t a 

substantially related matter to present dispute 

4. representation of Penguin, Inc. in present case 

should be okay unless Auk has gained any advantage 

thru confidential information received during his 

representation 

D. (3 points) Auk must withdraw from the representation of 

a client if the representation will result in violation 

of the Rules of Professional Conduct or other law [FSM 

MRPC R. 1.16(a)(1)] 

1. if false allegation is put forth on verified 

complaint, Auk would be violating rule prohibiting 

making frivolous allegations [FSM MRPC R. 3.1] & Civil 

Procedure Rule 11 requiring he have good faith belief 

that complaint is well grounded in fact [FSM Civ. 

R. 11] 

2. Auk can’t assist Penguin, Inc. in conduct that he 

knows is fraudulent, but he may discuss the legal 

consequences of the proposed course of conduct with 

Penguin, Inc. and may counsel it [FSM MRPC R. 1.2(d)] 

3. since Auk knows that Penguin, Inc. expects assistance 

not permitted by the Rules of Professional Conduct 

or other law, he must consult with regarding the 

relevant limitations on his conduct [FSM MRPC R. 

1.2(e)] 

4. if Penguin, Inc. insists on including the allegation 

in the verified complaint, Auk must withdraw 

 

 EVIDENCE 
 (20 points) 

 

II. (6 points) 

A. (3 points) 

1. Gannet’s answer admitting it had knowledge of the 

software problems is admissible as an admission by 

a party-opponent which is defined as non-hearsay & 

is admissible [FSM Evid. R. 801(d)(2)] because it’s 

relevant 

2. Gannet’s answer that it took steps to correct the 

problems after Murre filed suit, although an 

admission of a party-opponent, is probably 

inadmissible since 

a. it’s a subsequent remedial measure which is 

barred to prove negligence or culpable conduct 

[FSM Evid. R. 407] 

b. but would be admissible if offered only for 

another purpose, such as proving ownership, 
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control, or feasibility of precautionary 

measures, if controverted, or impeachment [id.] 

3. unless admission is stipulated to by Gannet, Murre 

could get Gannet’s answer(s) in only thru direct 

evidence or elicited thru cross-examination as a 

prior inconsistent statement 

B. (3 points) any document sought to be admitted must first 

be authenticated [FSM Evid. R. 901(a)] 

1. evidence must be presented to show that the design 

documents are what Murre alleges them to be 

2. would probably have to present a witness from the 

Guam vendor to authenticate them 

3. even then, Gannet might still object to admissibility 

on hearsay or relevance grounds 

 

III. (14 points) 
A. (3 points) generally party can’t ask leading questions 

of its own witness on direct examination [FSM Evid. R. 

611(c)]; the exceptions are: 

1. if leading question is used to elicit preliminary 

or introductory matter 

2. interrogation may be by leading questions when a party 

calls a 

a. hostile witness 

b. an adverse party 

c. or a witness identified with an adverse party 

B. (4 points) generally evidence of a party’s relevant similar 

misconduct is inadmissible to provide the character of 

a person in order to show that he acted in conformity 

therewith [FSM Evid. R. 404(b)] 

1. character evidence may, however, be admissible for 

other purposes, such as proof of 

a. motive 

b. opportunity 

c. intent 

d. preparation 

e. plan 

f. knowledge 

g. identity, or 

h. absence of mistake or accident 

2. or in criminal cases when evidence of a pertinent 

trait of his character is offered by an accused, or 

by the prosecution to rebut the same [FSM Evid. R. 

404(a)(1)] 

3. when character evidence is admissible [FSM Evid. R. 

405(a)] 

a. proof may be made by testimony as to reputation 

or by testimony in the form of an opinion 
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b. on cross-examination, inquiry is allowable into 

relevant specific instances of conduct 

4. BUT when character or a trait of character of a person 

is an essential element of a charge, claim, or 

defense, proof may also be made of specific instances 

of his conduct [FSM Evid. R. 405(b)] 

C. (3 points) judicial notice is recognition of a fact as 

true without formal presentation of evidence 

1. it applies to adjudicative facts when the fact is 

one not subject to reasonable dispute [FSM Evid. 

R.201(b)] in that it is either 

a. generally known within the territorial 

jurisdiction of the trial court or 

b. capable of accurate and ready determination by 

resort to sources whose accuracy cannot 

reasonably be questioned 

2. primary purpose of judicial notice is judicial 

economy; it expedites trial,  

3. court must take judicial notice if requested by a 

party and supplied with the necessary information 

[FSM Evid. R. 201(d)] 

4. otherwise it is discretionary [FSM Evid. R. 201(c)] 

& parties may object [FSM Evid. R. 201(e)] 

D. (4 points) generally statements made out of court to a 

witness are inadmissible unless 

1. they are not offered for the truth of the matter 

asserted, e.g., 

a. legally operative words 

b. verbal acts 

c. statements that show the effect of the state 

of mind on the hearer 

d. words that show the state of mind of the speaker 

2. are an admission by a party-opponent which is defined 

as non-hearsay & is admissible [FSM Evid. R. 

801(d)(2)] 

3. are one of the numerous exceptions to hearsay rule 

[FSM Evid. R. 803(1)-(24); 804(b)(1)-(6)] 

 

  GENERAL 

 (70 points) 

 

IV. (8 points) 

A. contract was formed ─ offer, acceptance, consideration, 

& definite terms 

B. Essequibo is "running the business" so has assumed 

Berbice’s end of the lease 

C. court should order reformation of contract  [FSM Dev. Bank 

v. Arthur, 13 FSM Intrm. 1, 9 (Pon. 2004)] 
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1. reformation is available in the case of the omission 

of a term agreed on, the inclusion of a term not agreed 

on, or the incorrect reduction of a term to writing 

2. it is the mechanism for the correction of 

typographical and other similar inadvertent errors 

in reducing an agreement to writing (scrivener’s 

errors) 

3. where, because of mistake, a writing fails to 

accurately state the parties’ agreement, reformation 

is the exclusive remedy [id.] 

D. once contract reformed term of $1,000/ month rent would 

be enforced 

E. Demarra has paid his three month’s rent in full; should 

be entitled to return of $500 security deposit if security 

deposit conditions were met 

 

V. (10 points) 

A. unconstitutional because 

1. person can’t be forced to relinquish constitutional 

rights to obtain gov’t benefits 

2. constitutional protection against 

self-incrimination [FSM Const. art. IV, § 7] 

3. may be permissible if contract also included and 

immunity provision barring use of any information 

obtained against the person 

4. but no such provision included in the bill so, if 

enacted as is, would be unconstitutional 

B. unconstitutional because 

1. although gov’t may regulate speech in governmental 

work place [see Damarlane v. Pohnpei Legislature, 

15 FSM Intrm. 301, 314 (App. 2007] 

2. bill appears to include anyplace under gov’t 

contractor’s control, including other job sites, 

private homes, etc. 

3. thus would violate protection of freedom of 

expression [FSM Const. art. IV, § 1] 

4. even if restricted to just governmental work place, 

bill is too vague and overbroad 

5. statute must not be so vague and indefinite as to 

fail to give fair notice of what acts will be 

prohibited [Laion v. FSM, 1 FSM Intrm. 503, 507 (App. 

1984)] (what is patently offensive to one may not 

be patently offensive to another) 

6. or so broad that it regulates protected speech 

C. unconstitutional because 

1. would violate protection of freedom of expression 

[FSM Const. art. IV, § 1] 

2. no clear present danger of unlawful act (such as 
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violence to achieve separate statehood) 

 

 

VI. (12 points) 

A. criminal defendant entitled to effective assistance of 

counsel [FSM Const. art. IV, § 6] 

1. to be ineffective assistance of counsel [Ting Hong 

Oceanic Enterprises v. FSM, 7 FSM Intrm. 471, 478 

(App. 1996)] defense counsel’s performance must be 

both 

a. deficient (proper standard for attorney 

performance is that of reasonably effective 

assistance) and  

b. prejudicial to the defendant 

(1) even if professionally unreasonable 

(2) does not warrant setting aside the judgment 

of a criminal proceeding if the error had 

no effect on the judgment 

B. counsel’s failure present pretrial or trial motions 

appears professionally unreasonable 

C. therefore was counsel’s failure present pretrial or trial 

motions or object to evidence at trial prejudicial? 

1. counsel had viable challenge to search of hotel room 

a. search was warrantless, therefore burden on 

prosecution to show it was reasonable 

b. police entry into Natasha’s room was with 

hotel’s consent, 

c. BUT if entry was before check-out time that day 

(since manager charged Natasha for six days’ 

occupancy that morning, Natasha’s right to 

occupancy hadn’t expired and she had expectation 

of privacy in her hotel room 

d. police warrantless search appears far beyond 

what is permissible in circumstances 

(1) wasn’t search incident to arrest because 

no indication Boris or Natasha had 

committed crime before search turned up 

shotgun, mask, and cash 

(2) no contraband (or evidence) in plain view 

(3) no exigent circumstances so police 

could’ve secured room & obtained search 

warrant (if had probable cause) 

2. counsel had viable pretrial motion in limine to 

suppress 

a. Boris’s hearsay statements use against Natasha, 

right to confront accuser [FSM Const. art. IV, 

§ 6] 

b. Natasha’s silence (silence can be a statement 
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when person expected to speak up to deny Boris’s 

accusation, by implication, that he didn’t know 

anything about the seized items so they must 

be Natasha’s) in response to Boris’s denial 

c. both Boris’s & Natasha’s "statements" appear 

to have been made without either of them being 

informed of their rights 

3. failure to move for judgment of acquittal after 

presentation of prosecution case 

a. since no direct identification of robber 

b. & reasonable inferences didn’t necessarily lead 

to conclusion Natasha was the robber or 

accomplice 

c. finding that prosecution didn’t prove its case 

was possible 

D. counsel’s failure to make pretrial motions to suppress 

the hotel room search and the "statements" in the hotel 

room was 

1. prejudicial to Natasha since without that evidence 

she couldn’t have been convicted 

2. was deficient performance since effective counsel 

should’ve made those motions 

E. appellate court should rule that trial court should’ve 

granted new trial motion on the ground of ineffective 

assistance of counsel 

 

VII. (8 points) in order to sue in FSM Supreme Court, the court must 
have subject matter jurisdiction and personal jurisdiction, 

venue should must also be proper 

A. subject matter jurisdiction 

1. Pax’s 11 F.S.M.C. 701(3) civil rights claim arises 

under a national statute; FSM Supreme Court has 

jurisdiction over case arising under national law 

[FSM Const. art. XI, § 6(b)] 

2. Pax’s false imprisonment, assault and battery, 

intentional infliction of emotional distress claims 

are state law claims; national court may exercise 

pendent jurisdiction [Ponape Constr. Co. v. Pohnpei, 

6 FSM Intrm. 114, 116 (Pon. 1993)] over state law 

claims included in a plaintiff’s cause of action if 

a. they arise out of a common nucleus of operative 

fact and 

b. are such that they ordinarily would be expected 

to be tried in one judicial proceeding 

3. Vobiscum’s assault and battery claim is a state law 

claim, FSM Supreme Court can exercise diversity 

jurisdiction [FSM Const. art. XI, § 6(b)] over her 

claims if either Dred or Adze is not a citizen of 
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Chuuk since Vobiscum is Chuuk citizen 

a. minimal, not complete, diversity needed 

b. since both Dred & Adze were Pohnpei police 

officers, one or both are probably Pohnpei 

citizens) 

B. personal jurisdiction 

1. Only FSM Supreme Court in Pohnpei would be able to 

get personal jurisdiction over Dred & Adze (if 

properly served) 

2. because are Pohnpei residents (or were when incident 

took place on Pohnpei) 

3. Adze would be served on Guam under long-arm statute 

for asserting personal jurisdiction over 

non-residents if non-resident caused tortious act 

in FSM [4 F.S.M.C. 204(1)(e)] 

C. venue 

1. only proper venue is Pohnpei 

2. action to be brought in state where wrong (if not 

contract action) occurred [6 F.S.M.C. 301(2); 303(2)] 

3. action to be brought in state where defendant(s) can 

be served (Pohnpei for Dred) [6 F.S.M.C. 301(1); 

303(3)] 

4. wrong neither occurred in Chuuk nor can any defendant 

be served there 

 

VIII.(7 points) state utility corporation will not prevail on either 

the assumption of the risk and contributory negligence defense 

A. assumption of the risk defense is contrary to the 

traditional Micronesian concepts of responsibility and 

is generally not available in FSM [Kileto v. Chuuk, 15 

FSM Intrm. 16, 18 (Chk. S. Ct. App. 2007)] 

B. comparative fault or comparative negligence is the rule 

in the FSM; absolute defense of contributory negligence 

is contrary to Micronesian custom [see id.; Koike v. Ponape 

Rock Products, Inc., 3 FSM Intrm. 57, 67-68 (Pon. S. Ct. 

Tr. 1986)] 

C. court may use comparative negligence defense to reduce 

recovery by Cassiopeia if it determines she was partly 

at fault 

1. under "pure" comparative negligence defendant is 

entitled to a proportional reduction in any damage 

award upon proof that the plaintiff’s negligence was 

in part the cause of the plaintiff’s injuries 

2. under other comparative negligence version the 

plaintiff must be less at fault than the defendants 

in order to recover anything 

3. Chuuk uses the "pure" version [Epiti v. Chuuk, 5 FSM 

Intrm. 162, 168 (Chk. S. Ct. Tr. 1991)]; the other 
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states have not specified which 

IX. (8 points) 

A. (5 points)  

1. Mx should consider impleading Littletrex because 

a. any plaintiff against whom a counterclaim is 

asserted may cause a third party to be brought 

in under circumstances which under this rule 

would entitle a defendant to do so [FSM Civ. 

R. 14(b)] 

b. whether Megatrex would be successful under these 

facts turns on whether Littletrex would be 

liable to Megatrex if Littletrex had negligently 

supplied Megatrex with faulty transformer 

components 

2. Littletrex can respond by 

a. raising any Rule 12 defenses it might have 

(1) lack of personal jurisdiction over 

Littletrex on the ground Littletrex was 

never present in FSM insufficient to 

establish the requisite minimum contacts 

so as to sustain long-arm jurisdiction 

(2) q 

b. Littletrex can assert counterclaims against 

third-party plaintiff (cross-defendant) 

Megatrex 

(1) compulsory counterclaim for amounts owed 

for transformer components because it 

arose out of the transaction or occurrence 

that is the subject matter of the 

Megatrex’s claim [FSM Civ. R. 13(a)] 

(2) permissive counterclaims for other work 

Littletrex did for Megatrex under a 

different unrelated contract [FSM Civ. R. 

13(b)] 

B. (4 points) information Megatrex may require of SUC about 

SUC’s experts 

1. Megatrex may through interrogatories require SUC to 

identify each person whom SUC expects to call as an 

expert witness at trial, to state the substance of 

the facts and opinions to which the expert is expected 

to testify and a summary of the grounds for each 

opinion [FSM Civ. R. 26(b)(4)(A)(i)] 

2. court may order further discovery by other means 

concerning fees and expenses as the court may deem 

appropriate [FSM Civ. R. 26(b)(4)(A)(ii)] 

3. Megatrex may discover facts known or opinions held 

by an expert SUC retained or specially employed in 

anticipation of litigation or preparation for trial 
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and who is not expected to be called as a witness 

at trial 

a. only upon a showing of exceptional circumstances 

under which it is impracticable for the party 

seeking discovery to obtain facts or opinions 

on the same subject by other means [FSM Civ. 

R. 26(b)(4)(B)] 

b. SUC largely immune from discovery about experts 

who won’t be testifying 

C. (4 points) before trial Megatrex could 

1. move to dismiss for SUC’s failure to state a claim 

in it counter-claim [FSM Civ. R. 12(b)(6)] 

2. move for judgment on the pleadings, if solely based 

on the pleadings if it is beyond any doubt that there 

is no set of facts SUC could prove in support of its 

counterclaims or defenses which would entitle it to 

relief [FSM Civ. R. 12(c)] 

3. if matters outside the pleadings are presented to 

the court and not excluded by it, either of the two 

above motions becomes a summary judgment motion; or 

Megatrex could move for summary judgment [FSM Civ. 

R. 56] 

a. summary judgment must be granted if the 

pleadings, depositions, answers to 

interrogatories, and admissions on file, 

together with the affidavits, if any, show that 

there is no genuine issue as to any material 

fact and that the moving party is entitled to 

a judgment as a matter of law [FSM Civ. R. 56(c)] 

b. moving party is entitled to summary judgment 

when it has demonstrated that there are no 

genuine issues of material fact remaining, and 

that it is entitled to judgment as a matter of 

law [Iriarte v. Etscheit, 8 FSM Intrm. 231, 236 

(App. 1998)] 

(1) partial summary judgment may be granted 

if Megatrex can’t show it’s entitled to 

summary judgment on all its claims [FSM 

Social Sec. Admin. v. Kingtex (FSM), Inc. 

(I), 7 FSM Intrm. 280, 283 (Yap 1995)] 

(2) Megatrex may likely be granted summary 

judgment for the undamaged transformers 

if it can’t show it’s entitled payment for 

all of them 

D. (2 points) Megatrex may move, within 10 days of judgment, 

for 

1. a new trial on all or part of the issues for manifest 

error of law or fact [FSM Civ. R. 59(a)] asserting 



 
 11 

that was manifest error to award triple damages 

proven; or 

2. to alter or amend the judgment [FSM Civ. R. 59(e)] 

asking that the court correct the manifest error of 

law or fact upon which the judgment for consequential 

damages is based or to prevent a manifest injustice 

3. Rule 60(b) motion for relief from judgment unlikely 

because would have to wait more than 10 days & then 

have good reason for wait 

 

X. (10 points) 

A. indispensable party ─ party, who, having interests that 

would inevitably be affected by a judgment in a case, must 

be joined in the case or otherwise the case must be 

dismissed [see FSM Civ. R. 19(b)] 

B. exhaustion of administrative remedies ─ when 

administrative remedy is provided by statute, relief 

ordinarily must not only be sought initially from the 

appropriate administrative agency but such remedy usually 

must be exhausted before a litigant may resort to the courts 

[see, e.g., Choisa v. Osia, 8 FSM Intrm. 567, 569 (Chk. 

S. Ct. Tr. 1998)]; person who has exhausted all 

administrative remedies available within an agency and 

who is aggrieved by a final decision in a contested case 

may seek judicial review [International Bridge Corp. v. 

Yap, 9 FSM Intrm. 362, 365 (Yap 2000)] 

C. case or dispute ─ a real live controversy between adverse 

parties with standing (a material interest in the outcome), 

not academic hypothetical or moot; a constitutional 

requirement for the FSM Supreme Court to exercise 

jurisdiction over the matter, FSM Const. art. XI, § 6. 

D. standing ─ generally, a party’s material interest in an 

action’s outcome; if a plaintiff does not have a material 

interest in the outcome or standing then the action is 

academic, hypothetical, or moot and does not constitute 

a case or dispute, which is a constitutional requirement 

for the FSM Supreme Court to exercise jurisdiction over 

the matter, FSM Const. art. XI, § 6 

E. class action ─ a civil action where one or more members 

of a class may sue or be sued as representative parties 

on behalf of all only if 

1. the class is so numerous that joinder of all members 

is impracticable 

2. there are questions of law or fact common to the class 

3. the claims or defenses of the representative parties 

are typical of the claims or defenses of the class, 

and 

4. the representative parties will fairly and adequately 
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protect the interests of the class 

 

 


